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Stay Appl.No. NN2015-16 ~t,'1/--maIT Order-In-Appeal Nos. AHM-EXCUS-001-A~-;32-2016-17
~Date: 23.11.2016~ ffi cCr i'!RRlr Date of Issue f / '7 /-b
fl 3cl sia srrgar (3rfa-I) arr uR
Passed by Shri. Uma Shanker, Commissioner (Appeal-I)

DEPUTY COMMR., Div-Ill, bra nr zen, Ahmedabad-I err ulg 3re "fi MP/17/DC/2015-16
Reitan: 30-12-2015, fr

0 Arising out of Order-in-Original No. MP/17/DC/2015-16~ 30-12-2015 issued by DEPUTY
COMMR., Div-Ill, Central Excise, Ahmedabad-I

379loaf at a vi Tar Name & Address of the Appellant/ Respondent

M/s B.Patel & Co.,

al{ arfhz 3rahs srr a ariats rpra avar t cTT % ~ 3Trn"f cfi IR zqenRenff aaIg 7Ty er 3rf@earl at 3llfu;f <IT
grtervr sra wg <fR x'!clmT % I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the one
may be against such order, to the appropriate authority in the following way :

~mcl>R <ITT~a,ur~ :
Revision application to Government of India :

0

(1) ~~~~- 1994 cJfr 'cfRT 3lITTf ~ mITq ~ l=fTlw!T cfi "ifN Ti~ 'cfRT <ITT ijq-'cfRT cfi ~l!P'I ~* 3@1"ffi ylerur sraa 3fl Ra, +Id TUR, fctrn ~-~ fcr:rrrr. m~ ~- \il1cR tu aa, ir mf, { fact
: 110001 <ITT cJfr~~I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zufk ma # zrR a mm "'6f hat gt~ ara fa#t quern al 3r1 ran # m M ~~~
~Ti ,m;r B iJ!Tff ~ lTTlf Ti, mM~m~ Ti 'clIB %M~ Ti mM~ Ti m ,m;r cCr ~ cr;
<ITTFf ~ 'ITT I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another .factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) ita as f4ht lg, ur 7afaff mra i:rx m mT faffsuitr yea a m q snraa
~ cB" me cB" ~ # WT 'lffiG tB" <fW< fa,ft rg zu qr ii faff &

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, withowt payment of
duty.

3if 6nTaa al naa zrea :rmr,:r frg uh sq@l ifs ru # n{& shh arr uit ga err vi
fa a gerf 3gad , arft # err qrfur cll" "fll1ll" w zt aa ii faa anf@erfua (i2) 1998 mxr 109 IDxT
frga fg ·Tg "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ha snra zyea (sr8ta) fura8t, 2oo1 # Pm 9 a sifa ffffe u in g;-s i at uRii i,
)fra arr?r uf rr hf fa#i a cfr;:r mra fa per--3er vi 3fr an#r #t cll'-cll' >lftlm * wl!l
URra am)aa fsu urr nfg1 Gr er la <. nl grfhf a sifa err 35-z feffRa 3 4Tar
cB" ~ cB" Wl!l ir31R-6 ~ cffr mzf '!fr m;fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RfaG mlaa # er urei iava va vn car qt u maa st at r?) 2oo/- p6) ·par 6t Gg

3tR uTTTT~~ ~ z;my ii m:ircrr "ITT ID 1000/- al6 47rat 81 Ggt .

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tar zrcn, b€trUna zgen giha or4t#tu rrznf@raw TR 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €tr snr zrcen arf@Rm, 4944 #t nr 35-8/ss--z iafa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) aff#o caria a iifer wft mm var gyea, a4tu snraa ze vi hara 3r9tr =nrz4feral #6t
fc!ffi i:frfucITT m=c~ rf. 3. 31N. • g, #{ fact at -qct

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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The appeal to the Appellate Tribt.inal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf? zr an?gra{ re or#xii ar rmrgr slr i it re@la pa sitar a fg #ha ar yrar rfrr
<trr xf fcpm ur afg <a az # st g sf f frur u& m xf m * ~ ~~~ ~
znznf@eraur at vs 3r4le zu ab{haratv 3rat f@a isflcTT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

0

(4)

(5)

(6)

Ira1cu zyca tfe)Ru4 4197o zrn izitfera #t~-1 * 3Wffi fifRa fag 31gara arr4aa zn
He r?gr zrnRe;fa fvfr qT@rant3rt a r@ta 6l va uf R xii.6.50 tffi cJ7l .-llllllc1ll ~
fee an @tr a1Reg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.~
zit if@ermi a,t frirva ar fuii at 31N 'lfr zn 3naff fhur urar ? ui ft ye,
a4taUna zyca vi hara 3rftt1 rznf@raw (aruffafe) fm, 1982 ffe &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

fr zrca, #ta sn zyea vi alas 3r4l4tu =rznf@raw1 (free), # uf r@lat ma i
a{cr #ia (Demand) yd is (Penalty) cnT 1o% qa sran aar 3ear ?k 1 zrifas , 3f@arr qa 5m 1o

~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

~3c'9lc." ~~3fR~cfi{~~' ~rrfm;r~ "~cfu;m.r"(Duty Demanded) -
.:,

(i) (Section) Tiis 11D ~~ fo:rml't, "{ITT)";
(ii) ftit,:rPT~{~~~ cfu "{ITT)";
(iii) #rdaf frat#zr 6 ~~~°{ITT! . ·

i:> <Tif 'Cl'"a';;rm '~3l""Cl'm' ar~ 'C!'"a' ;;rmc/i'i'awrr ar, 3l""Cl'm' crrfu@a a fluua ra acrRz azr i.
" C'\. .::, C'\.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

arr 3mer # ,fr 3r4tr 7f@raur a #qr ai srcas 3rrar grea IT c:us faa1Rea gt atz fv a sra aY"' .::, .::, .::,

10%m tR" ail szi ha vs far@a t aa avs # 10% 971a1Gr tR' c/i'i' ';;IT~ ~I.:, .:,

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in~dis.p~..~ •0..".-li.T]{~r.J., alty., where/~ , ,o•,ER '\I> ,)j:,...~
penalty alone is in dispute." es
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V2(32)109/Ahd-1/2015-16

ORDER-IN-APPEAL

Mis. B. Patel and Company, Plot no. 514, Phase-IV, GIDC, Vatwa,

Ahmedabad- 382 445 [for short - 'appellant'] has filed this appeal against OIO No.

MP/17/DC/2015-16 dated 30.12.2015, passed by the Deputy Commissioner, Central

Excise, Division-Ill, Ahmedabad-1 Commissionerate [for short - 'adjudicating authority'].

2. Briefly stated, a show cause notice dated 1.12.2014 was issued to the appellant

demanding duty of Rs. 2, 10,031/- towards non payment of Central Excise duty leviable on

finished goods, which was destroyed in fire on 03.12.2013.

3. This notice was adjudicated vide the impugned OIO wherein the adjudicating

authority confirmed the duty along with interest. He however refrained from imposing any

penalty.

4. The appellant, feeling aggrieved, has filed this appeal raising the following

averments:
• that the adjudicating authority passed the impugned OIO without waiting for the

order of remission of duty;
• that in the survey report under the column of finished goods, the value has been

taken on the basis of raw material used in the said finished goods which is lower
than what was claimed; that when the amount of finished goods is assessed by the
insurance company not on the basis of sale price but on the basis of raw material
used in the finished goods, the adjudicating authority erred in observing that the
central excise duty amount on the finished goods has been received from the
insurance company.

o

5. Personal hearing m the matter was · held on 22.11.2016. Shri

Vijay B Joshi, Advocate along with Shri Pinkal R Patel, designation not mentioned,

appeared on behalf of the appellant and reiterated the arguments made in the grounds of

appeal. They further stated that since the remission application is pending before the

Commissioner, the matter may be remanded back to the original adjudicating authority.

6. I have gone through the facts of the case, the grounds of appeal and the oral

averments, raised eluting the course of personal hearing.

7. The issue in dispute is whether the appellant is liable to pay central excise duty

on finished goods which have been destroyed in fire accident that took place on 3.12.2013.

It is on record that the appellant has already paid the central excise duty in respect of

(a) inputs lying in stock;
(b)semi finished goods lying in stock;
(c) raw materials used in the finished goods lying in stock. e
8 H tl II t 1 . t· d I l . 1· · · ,1~:~~;;/l'o:~0. owever, e me a as mer-a ta, state tat ter s cat9839 ,912%7%,
duty on fimshed goods IS pendmg before the appropmte authonty. R~f 1 o~~~Centrt

Excase Rules, 2002, deals wth remrsson of day, which states as onokk± "syJs.\ r.., 9O, +k¥
3+»a,sNrzet
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RULE 21. Remission of duty. -- Where it is shown to the satisfaction of the [Principal
Commissioner or Commissioner, as'the case may be} that goods ~wife been lost or destroyed by
natural causes or by unavoidable accident or are claimed by the manufacturer as unfit for
consumption or for marketing, at any time before removal, he may remit the duty payable on such
goods, subject to such conditions as may be imposed by him by order in writing:

Provided that where such duty does not exceed [ten thousand rupees,] the provisions of this rule
shall have effect as iffor the expression "[Principal Commissioner or Commissioner, as the case
may be]", the expression "Superintendent ofCentral Excise" has been substituted:

Provided f urther that where such duty exceeds [ten thousand rupees} but does not exceed [one
lakh rupees], the provisions of this rule shall have effect as iffor the expression "[Principal
Commissioner or Commissioner, as the case may be]", the expression "Assistant Commissioner of
Central Excise or the Deputy Commissioner of Central Excise, as the case may be," has been
substituted:

Provided also that where such duty exceeds [one lakh rupees] but does not exceed [five lakh
rupees], the provisions of this rule shall have effect as if for the expression "[Principal
Commissioner or Commissioner, as the case may be]", the expression "Joint Commissioner of
Central Excise or Additional Commissioner of Central Excise, as the case may be, " has been
substituted.

The appellant has further stated that though he had informed the adjudicating

authority of the pendency of his application for remission before the appropriate authority,

the adjudicating authority went ahead and decided the matter. The ideal situation would

have been to wait for the decision, on the remission application before proceeding further

with the adjudication because in the event of the remission being decided in favour of the

appellant, the show cause notice would have become infructuous.

9. In view of the foregoing, it would be premature to comment on the merit, since

the remission application is pending, in respect of Central Excise duty on the finished

goods, destroyed in fire. Hence, it is felt that the interest of justice will be served if the

matter is remanded to the original adjudicating authority with a direction to decide the issue

after the remission application is decided by the appropriate authority. While remanding
T

the matter, I rely on the case of Mis. Honda Seil Power Products Ltd [2013(287) ELT 353].

It is also made clear that I have expressed no opinion on the merits of the dispute.

0 10. In view of the foregoing, the OIO is set aside and the case is remanded to the

original adjudicating authority to decide the issue as per directions given in para 9, supra.

11.
11.

31 49has#i zrr at#ra{ 3r4hr a fqzrl 3winat# fazur star &t
The appeal filed by the appellant stands disposed of in above terms.

ll..-!
(3#TT gr#)

31rz1 (3r4er -I)
.:,

Date: 23/11/2016\,-~/.9Z
Superintendent (Appeal-I)
Central Excise, Ahmedabad
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BYR.P.A.D.
To,

Mis. B. Patel and Compai1y,
Plot no. 514, Phase-IV,
GIDC, Vatwa, Ahmedabad- 382 445.
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Copy to:-
!. The ChiefCommissioner ofCentral Excise, Ahmedabad.
2. The Principal Commissioner ofCentral Excise, Ahmedabad-1.
3 The Additional Commissioner (System), Central Excise, Ahmedabad-1.

Deputy Commissioner, Central Excise, Division-III, Ahmedabad-1.
rd file.
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